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Court of Appeals of the District of Columbia. 


No. 3554. 

W. F. Krebs, Appellant, 
vs. 

Stone & Fairfax, a Corporation, &c. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 64157. 

Stone & Fairfax, a Corporation in the District of Columbia, 

Plaintiff, 

vs 

W. F. Krebs, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed August 25, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64157. 

Stone & Fairfax, a Corporation in the District of Columbia, 

Plaintiff, 

vs. 

W. F. Krebs, Defendant. 

District of Columbia, To wit: 

Your Complainant, Stone & Fairfax, a corporation in the District 
of Columbia, states that it is entitled to the possession of the premises 
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2213 10th St. N. \Y. located in the District of Columbia, and that the 
same is unlawfully detained from it and held without right by the 
said defendant, \V. F. Krebs, to whom the complainant had hereto¬ 
fore rented the said premises as a monthly tenant and whose ten¬ 
ancy and estate therein has been determined bv default in the pay¬ 
ment of rent, as provided in the agreement under which said ten¬ 
ancy was established and the service of a thirty days’ notice in writ¬ 
ing to quit which thirty days’ notice expired on .July 21st, 1920. 
Complainant therefore prays that a Summons be issued command¬ 
ing the said defendant to appear and show cause why judgment 
should not be given against him for the restitution of the possession 
of said premises, 2213 10th St. N. \Y. and costs of this suit. 

STONE & FAIRFAX, 

Complainant, 
Bv CHAS. P. STONE. 


2 District of Columbia, ss: 

Chas. \Y. Fairfax, being first duly sworn, says that he is the 
Charles \V. Fairfax, Vice-President of Stone & Fairfax, and is a per¬ 
son authorized by it to sign its corporate name to the foregoing com¬ 
plaint. 

That he has read the foregoing complaint by him subscribed for 
said Company and know T s the contents thereof and the facts therein 
stated are true. 

CHAS. P. STONE. 


Subscribed and sworn to before me this 23rd day of Julv A. D. 
1920. 

[seal.] JNO. T. MEANY, 

Notary Public. 

Motion to Strike Out Affidavit of Plaintiff-Appellee. 

Filed September 9, 1920. 

******* 

Now comes the defendant by his attorney and moves the court to 
strike out the affidavit of merit of the plaintiff in the cause because 
the purported lease alleged to be filed as part of the affidavit is not 
complete, as portions of it apparently are omitted, and the defendant 
is accordingly unable to intelligently answer the affidavit. 

And further because plaintiff asks for rent for use and occupation 
but fails to state any amount, nor is anv amount set out in the al¬ 
leged lease attached to the affidavit. 

3 And further because the complaint sets out an alleged cause 

of action for non-payment, or default in payment, of rent and 
also an alleged cause of action for possession under an alleged 30 day 
notice, whereas plaintiff is entitled to pursue only one cause of action 
and must elect which one it will ask for before defendant is required 
to answer. 
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And further because the Municipal Court did not have jurisdic¬ 
tion of this action as it is alleged to be one on a lease determined by 
notice, and not one that expired. 

And further because plaintiff fails to show it complied with the 
requirements of either the Saulsbury Resolution or the Rent Com¬ 
mission of the District of Columbia law, known as the Ball Rent Act. 

RAYMOND M. HUDSON, 
Attorney for Defendant-Appellant. 


To Richardson & Shreve, 

A ttys, for plaintiff-appellee: 

Take notice that I will call up the foregoing motion on October 
8th, 1920. 

RAYMOND M. HUDSON, 
Attorney for Defendant-Appellant. 

4 Amended Affidavit of Plaintiff by Leave and Order of Court. 

Filed October 6, 1920. 


District of Columbia, To nit: 

I. John T. Meany, on oath sav that I am the Secretarv of the 
above named plaintiff. Stone and Fairfax, which plaintiff is a cor¬ 
poration organized under the laws of the District of Columbia and 
which plaintiff has a just cause of action against W. F. Krebs, 
otherwise known as Walter F. Krebs, as follows: 

That by a contract in writing hearing date on the 21st day of 

June A. D. 1917, a copy of which contract is hereto attached and 

made a part of this affidavit, a certain Charles Werner did let 

premises 2213 Tenth Street. N. W., in the District of Columbia 

as lessor, unto the defendant bv the style of W. F. Krebs as a 

«' « 

tenant by the month or from month to month, at the monthly rent 
of Fifteen Dollars per month, commencing on the 21st day of 
June A. D. 1917, payable monthly in advance. That said Charles 
Werner as lessor, and said defendant as lessee, signed said contract 
and said defendant did then enter upon said premises as a tenant 
as aforesaid and continued in said premises as the tenant of the 
said Charles Werner until the 21st day of April 1920, on which 
date (April 21, 1920) the said Charles Werner, for value to him 
paid by this plaintiff, did assign, as lessor, said rental contract to 
said plaintiff. Stone and Fairfax, a corporation, and that said de¬ 
fendant did continue in said premises under said contract 
as tenant of the said plaintiff, as aforesaid, and did pay rent 
to the said plaintiff under said contract in such relation on 
respectively April 23, 1920, May 21, 1920 and June 23, 1920, 
monthly in advance in the amount set forth in said written con¬ 
tract. That defendant has not nor has any one for him paid to 
plaintiff any other rent or money in the matter of defendant’s oc- 
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cupancy of the said premises since the dates aforesaid. That on 
June 14, 1920, said plaintiff did cause to be served on defendant 
a notice to quit said premises in following form: 


Notice to Quit. 

Washington, D. C., June 10, 1920. 

To W. F. Krebs, 

2213 10 st. N. W., 

Washington, D. C.: 

Stone & Fairfax (a corporation) is desirous to have possession of 
the house and premises known as No. 2213 10th St. N. W. in 
the District of Columbia, and being lot — in Square — now held of 
Stone and Fairfax by von as tenant bv the month which tenancv be- 

gan on - —, 19—. Now Stone & Fairfax (a corporation) 

hereby gives you notice to remove from and quit said premises at the 
expiration of thirty days from the end of your present month’s 
tenancv. 

STONE & FAIRFAX. 

JOHN T. MEANY, 

Secretary. 


That said notice bears the following endorsement on back thereof; 

2. June 14, 1920. 

Served on the above date by leaving notice, of which the within 
is a copy, on Mrs. Krebs (2.40 p. m. a person of proper age upon 
the premises as addressee could not be found. 

J. E. RANKIN. 

This deponent says that, at the time of the said service of the said 
notice the said defendant, the tenant, could not be 
6 found: that diligent inquiry was made to find him, and that 
no information of where to find him would be given to J. L. 
Rankin, agent of plaintiff by the wife of defendant, in order that 
he might serve the same, although the said J. L. Rankin did in 
fact ask of the said wife of the said defendant on said June 14, 
1920, where the said defendant could be found; but she did not 
give such server of the notice such information or any information 
therein. That on July 23, 1920 due landlord and tenant pro¬ 
ceedings were instituted by plaintiff against defendant on said notice 
for possession of said premises, being entitled L. & T. Cause 188,598 
Municipal Court, District of Columbia. That on August 4, 1920, 
trial was had before said Court in said cause and judgment was 
rendered in favor of plaintiff against defendant for possession of 
said premises 2213 10th Street N. W., District of Columbia. That 
defendant has appealed from said Judgment of said Municipal Court 
in the instant case, and defendant is still withholding from plaintiff 
possession of said premises. Plaintiff avers by reason of the premises 
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that plaintiff is entitled to possession and judgment for possession 
of premises aforesaid against defendant. 

JNO. T. MEANT. 

» 

Subscribed and sworn to before me this 21st day of September, 
1920. 

[seal.] GEORGE E. EMMONS, 

Notan / Public, D. C. 

CHARLES S. SHREVE, 

MASON N. RICHARDSON, 

A ttys, for Plaintiffs. 

7 Memorandum of Agreement 

Between Charles W erner, trading as and under the firm name of 
Charles Werner, and W T . F. Krebs, all of the City of W ashington 
District of Columbia, whereby the said Charles W erner has agreed 
to let, and does hereby let, to the said W T . F. Krebs No. 2213 10th 
Street, N. W 7 ., in said City, by the month, commencing on the 21st 
day of June 1917, at and for the monthly rent of Fifteen Dollars, 
payable in full in advance, that is to say on said 21st day of each 
and every month during which the said tenancy may continue, as 
rent in advance for the next ensuing month, said rent to be paid 
at the office of said Charles W 7 erner, No. 442 Ninth Street, N. W. 
Washington, D. C. 

And the said W\ F. Krebs has agreed to take, and does hereby 
take and hold the said premises as a tenant by the month, at the 
said rent, payable as aforesaid, and that he will pay the water rent 
and gas bills as they become due, and that he will not sub-let or 
assign the said premises, or carry on any business therein, except 
that of housekeeping, without the written consent of the said Charles 
IVerner, or use the same for any disorderly or unlawful purpose. 

Provided always, That if the said Iyessee shall fail to pay the said 
rent in full in advance, as aforesaid, although there should have 
been no legal or formal demand for any rent whatever, or shall 
neglect to pay the water rent and gas bills at the time and on the 
day when the same shall fall due and be payable, as hereinbefore 
mentioned, or shall sublet or assign the said premises, or carry on 
any business therein, except that of housekeeping without 

8 the written consent as aforesaid, or shall use the same for 
any disorderly or unlawful purpose, or break either of the 

aforesaid covenants, then in either of said events, this lease and all 
things herein contained, shall cease and determine, and shall operate 
as a notice to quit, the thirty days’ notice to quit being hereby 
expressly waived. And the said Charles W T erner, or the survivor of 
him, his heirs, or assigns, shall and may proceed to recover the 
possession of said premises under and bv virtue of a seven days’ 
summons under the provisions of the Code of Laws relating to the 
District of Columbia, to regulate proceedings in cases between land¬ 
lords and tenants; or by such legal process as may at the time be 
in operation in like case; but if no default occurs on the part of the 
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said Lessee to the aforesaid provisions referred to above, then he 
shall he entitled to not less than thirty days’ notice to vacate the 
house and premises, and the said Charles \\ erner, shall he entitled 
to the same notice from the said lessee, should he desire to vacate 
the aforesaid house and premises. 

And it is further provided, That if under the provisions of this 
agreement a seven days’ summons shall he served, and a compromise 
of settlement shall he made thereupon it shall not constitute a 
waiver of any covenant herein contained, or of the agreement itself. 
And the said Lessee hereby agrees to deliver the house in the same 
order in which it was received, usual wear and tear, fire and storm 
excepted: and it is hereby provided and agreed that no waiver of 
one breach of any covenant herein shall be construed to he a waiver 
of the covenant itself ; or any subsequent breach thereof. 

9 In testimony whereof. We have hereunto set our hands 
this 21st dav of June, 1917, A. D. 

CHARLES WERNER. 

W. F. KREBS. 

April 21, 1920. 

For value received the undersigned hereby assigns and transfers 
all right and title and interest in and to the within agreement to 
Stone and Fairfax. 

1342 New York Avenue, N. W. 

(Signed) CHARLES WERNER. 

Affidavit of Def end ant-Appellant. 

Filed October 6, 1920. 

♦ * * * * * * 

I, W. F. Krebs, being first duly sworn depose and say on informa¬ 
tion knowledge and belief, that I am the defendant-appellant in 
the above action; that the alleged lease mentioned in plaintiff’s 
affidavit was terminated long prior to the alleged notice set out in 
said affidavit, and at the date of the said alleged notice this defend¬ 
ant was in possession of said premises, under another agreement; 
that the said alleged notice is not a sufficient notice to terminate 
said last mentioned agreement, nor to terminate the alleged agree¬ 
ment set out in the affidavit of plaintiff-appellee; that the plaintiff- 
appellee is not entitled to recover rent, or damages for use 

10 and occupation, in excess of $13.50 per month. 

This affiant further says that he is entitled to the grounds 
of jurisdiction set out by him in his motion to strike out plaintiff’s 
affidavit, and he now renews same, and makes said motion part of 
this affidavit. 

W. F. KREBS. 

Subscribed and sworn to before me this 9th day of September, 
1920. 

[seal.] LOUIS GOLDBERG, 

Notary Public for the District of Columbia, U. S. A. 
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Motion to Strike Out Plaintiff’s Amended Affidavit . 

Filed October 26, 1020. 

* * * * * He * 


Now comes the defendant by his attorney and moves the court to 
strike out the amended affidavit of merit of the plaintiff in the 
cause because the purported lease alleged to be filed as part of the 
affidavit is not complete, as portions of it apparently are omitted 
and the defendant is accordingly unable to intelligently answer the 
affidavit. 

And further because the plaintiff asks for rent for use and occu¬ 
pation but fails to state any amount. 

And further because the complaint sets out an alleged cause of 
action for non-payment, or default in payment, of rent also 
11 an alleged cause of action for possession under an alleged 
30 day notice, whereas plaintiff' is entitled to pursue only 
one cause of action and must elect which one it will ask for before 
defendant is required to answer. 

And further because plaintiff fails to show it complied with the 
requirements of either the Saulsbury Resolution or the Rent Com¬ 
mission of the District of Columbia, known as the Ball Rent Act. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

To Richardson & Shreve, 

Attys. for Plaintiff: 


Take notice that I will call up the foregoing motion on October 
29th, 1920. 


RAYMOND M. HUDSON, 

Attorney for Defendant. 


Amended Affidavit of Defense. 

Filed October 29, 1920. 

****** * 

I, W. F. Krebs, being first duly sworn depose and say on infor¬ 
mation, knowledge and belief, that I am the defendant-appellant in 
the above action; that plaintiff is not entitled to recover possession of 
the premises sought in this action; that the alleged lease mentioned 
in plaintiffs affidavit was terminated long prior to the alleged notice 
set out in said affidavit, and at the date of said alleged notice this 
defendant was in possession of said premises, under another 
12 agreement; that the said alleged notice is not sufficient notice 
to terminate said last mentioned agreement, nor to terminate 
the alleged agreement set out in the affidavit of plaintiff; that the 
plaintiff is not entitled to recover rent, or damages for use and occu¬ 
pation, in excess of $13.50 per month. That the rent in default was 
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tendered to the plaintiff before this action was instituted in the 
Municipal Court, and was refused by plaintiff and the rent again was 
tendered by defendant to plaintiff in the Municipal Court, and was 
refused by plaintiff and the plaintiff then elected to stand on the 
notice to "quit and waived the default in rent cause of action as 
plaintiff' was required by the Court to elect between the two alleged 
causes of action. Defendant now tenders the rent. 

This affiant further says that he is entitled to the grounds of 
jurisdiction set out by him in his motion to strike out plaintiff’s 
affidavit, and he now renews same, and makes said motion part of 
this affidavit. 

The Municipal Court did not have jurisdiction of this action as 
the notice was not in accordance with the requirement of the Ball 
Rent Law and a certificate of permission had not been obtained by 
the Plaintiff from the Rent Commission of the District of Columbia 
under the said law certifying that the plaintiff was entitled to pos¬ 
session; that no application was made by the plaintiff to the Rent 
Commission; that the plaintiff does not want or need the said 
premises for the actual bona fide occupancy of himself, his wife, 
children, or dependents or for the purpose of tearing down or razing 
the same in order to immediately construct new rental property, 
hotel or apartment; that the plaintiff had not complied with 

13 any of the requirements of the Rent Commission Law of the 
District of Columbia known as the Ball Rent Law, nor with 

the Saulsbury Resolution; that Municipal Court did not have juris¬ 
diction of this action for the further reason that it only has jurisdic¬ 
tion of Landlord and Tenant cases where the tenancy has expired. 

W. F. KREBS. 

Subscribed and sworn to before me by W. F. Krebs in the District 
of Columbia, this ‘25th dav of October, 1920. 

[seal.] ‘ LOUIS GOLDBERG, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Tuesday, February 1, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

Come now the parties hereto by their respective Attorneys of 
record; thereupon the motion of plaintiff filed herein for judgment 
under Rule 19, heretofore submitted, is upon consideration thereof, 
granted. 

Wherefore it is considered that plaintiff herein do have and 
recover of defendant herein possession of the premises No. 2213 
Tenth Street, North West, located in the District of Columbia, and 
recover of defendant and the Fidelity and Deposit Company 

14 of Maryland, his surety, the costs of suit, to be taxed by the 
Clerk, and have execution thereof. 
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From the foregoing judgment, the defendant by his Attorney in 
open Court, notes an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking to operate as a supersedeas is hereby fixed 
in the sum of Three hundred and fifty dollars ($350.) 

Memorandum. 

February 1, 1921.—Undertaking (supersedeas) on appeal ap¬ 
proved and filed. 

Assignments of Error. 

Filed March 9, 1921. 

* * * * * * * 

The defendant appellant makes the following Assignments of 
Error to the rulings of the Court in the above action: 

1. The Court erred in not striking out plaintiffs Amended Affi¬ 
davit, as it (a) shows the Municipal Court did not have jurisdiction 
under the Ball Rent Law or Code 20 or 1225 (6) it alleges two in¬ 
consistent causes of action (c) it is vague and indefinite, and only 
states conclusions, ( d) the alleged 30 day notice expires on the 
wrong day, (e) it shows that plaintiff corporation cannot 
15 hold or recover alleged estate in real estate. 

2. The Court erred in giving judgment for possession 
under Rule 19, as (a) the existence of the lease sued upon is speci¬ 
fically denied by defendant’s Amended Affidavit (6) and defendant’s 
Amended Affidavit alleges he is in possession under another agree¬ 
ment, which has not been terminated, (c) as Affidavit of Defense 
alleges due tender of rent before action commenced, also in Muni¬ 
cipal Court, and again tendered it, (d) as the alleged 30 day notice 
is not sufficient and expired on the wrong day. 

3. The Court erred in granting judgment for plaintiff' as defend¬ 
ant’s Amended Affidavit set out distinctly that none of the require¬ 
ments of the Ball Rent Law have been complied with by plaintiff, 
and that the Municipal Court did not have jurisdiction. 

RAYMOND M. HUDSON, 
Attorney for Defendant-Appellant. 

Designation of Record. 

Filed March 9, 1921. 

******* 

Defendant directs the clerk to copy into the transcript of the 
record for the appeal to the Court of Appeals the following: 

1. Complaint in Municipal Court. 

2. Motion to Quash. 

3. Plaintiff’s Amended Affidavit. 
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4. Motion to Strike Plaintiff’s Amended Affidavit. 

16 5. Affidavit of Defense. 

6. All Orders and Judgment of Supreme Court. 

7. Amended Affidavit of Defense. 

8. Assignments of Error. 

9. Designation of Record. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 

To Richardson & Shreve, 

Attorneys for Appellee: 

Take notice that I will apply to the clerk of the Supreme Court 
for a transcript of the record in the above action pursuant to the 
foregoing Designation of Record and annexed Assignments of Error 
to be filed in the Court of Appeals in this appeal. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64157 at Law, wherein Stone & 
Fairfax, a Corporation in the District of Columbia, is Plaintiff and 
W. F. Krebs is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of March, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

By W. E. WILLIAMS, 

Assistant Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3554. W. F. Krebs, appellant, vs. Stone & Fairfax, a corporation, 
&c. Court of Appeals, District of Columbia. Filed Mar. 22, 1921. 
Henry W. Hodges, clerk. 
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